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We have benefitted from an excellent education in the field of international
arbitration both inside and outside of the classroom and hope to impart
some of what we have learned here with the help of friends, colleagues,
peers, and even those who have taken the role of courtroom adversaries.

For that reason, this book is dedicated to ‘the teachers’.
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mentor in the Mentor-Mentee program run by the global organization Moot Alumni
Association (MAA).
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ners of international arbitration of her generation in Latin America, Verónica boasts a
blend of practical and academic experience in alternative conflict resolution. She has
dedicated her career to promoting the growth of international arbitration by combining
her passion for teaching and research with many years of arbitration experience, as
well as an ample background in the corporate sector as principal and counsel.

Verónica has acted as arbitrator, party counsel, and secretary in domestic and
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the principal arbitration centres of the world.

She is a prolific author, having published on subjects as varied as international
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and private law. She is regularly invited to lecture on arbitration and participates as a
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the graduate and postgraduate levels at various Argentine universities.

She is well-known for having organized what has become the world’s premier
Spanish-speaking commercial arbitration competition held every year throughout
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Verónica has been a member of the ITA Task Force on Legal Representation of
American States in Investment Arbitration and was on the Drafting Committee that
prepared the Guide on ICC Disability Inclusion in International Arbitration. She is a
co-founder of Women Way in Arbitration (WWA), an NGO which promotes greater
participation and visibility of women in international arbitration. She is a Delegate to
the ICC Commission on Arbitration and ADR as one of the representatives of Argentina.

Editors

ix





Summary of Contents

Editors vii

Foreword xlv

Preface xlvii

Acknowledgements xlix

Disclaimer li

Introduction 1

PART I
Counsel’s Role in International Arbitration 5

SUB-PART A
Written Advocacy 7

CHAPTER 1
Legal Writing for Excellence in International Arbitration
Linda Maria Wayner & Courtney Lotfi 9

CHAPTER 2
Initiating Arbitration: The Request and Answer
Markus Burianski & Caroline Swartz-Zern 27

CHAPTER 3
Subsequent Submissions
Ben Love, Gisèle Stephens-Chu & Marcus Starke 45

xi



CHAPTER 4
Interim Relief and Procedural Measures
Mino Han & Jake Lowther 59

CHAPTER 5
Transcript Review and Errata
Nata Ghibradze & Emre Üngör 73

CHAPTER 6
Post-hearing Briefs
Simon Consedine & Jean-Paul Dechamps 81

CHAPTER 7
Submissions on Costs
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A Categories of Arbitration Costs 697

1 Arbitral Institution Fees 698
2 Arbitrators’ Fees and Expenses 699
3 Legal Fees and Expenses 701
4 Expert Fees and Expenses 701
5 Other Costs and Expenses 701

B Calculating Arbitration Costs 702
C Conclusion 704

CHAPTER 64
Third-Party Funding
Jeffery Commission & Yasmin Mohammad 705
A Introduction 705

1 Single Case Funding: The Traditional Funding Model 706
2 Portfolio Funding: Expanding the Scope 706
3 Monetizing Arbitral Awards: A Novel Approach 707

B Assessing Suitability for Third-Party Funding: The Initial Case Analysis 707
1 The One to Ten Ratio: Evaluating Financial Viability 707
2 Are There Realistic Routes to Recovery? 708

C The Merits Analysis: The Deep Dive Analysis 709
1 Factual and Legal Analysis 710
2 Procedural Rules 711
3 Parties 711

Table of Contents

xlii



a) Claimant 711
b) Counsel 712
c) Tribunal 712

D The Contractual Framework 712
1 The Litigation Funding Agreement 712
2 Ancillary Agreements 714

CHAPTER 65
Attorney’s Fees in International Arbitration
Steven P. Finizio & Cem Kalelioglu 715
A Types of Fee Arrangements 716

1 Non-outcome Dependent Fee Arrangements 716
2 Outcome-Dependent Fee Arrangements 718

a) Types of Outcome-Dependent Fee Arrangements 719
b) Availability of Outcome-Dependent Fee Arrangements in

International Arbitration 720
c) Allocation of Costs for Outcome-Dependent Fee Arrangements 721

B Advance Payments for Legal Fees 723
C Other Costs and Expenses Incurred in Connection with Providing Legal

Services 724
D Appendix to Chapter 65: Approaches to Outcome-Dependent Fee

Arrangements in a Sampling of Leading Jurisdictions 725

Table of Contents

xliii





CHAPTER 47

Working with Other Members of the
Tribunal
Julie Spinelli & Michał Kocur*

Most often than not, tribunal deliberations run smoothly and are cordial. This chapter
proposes to offer insights and sometimes solutions to overcome four typical challeng-
ing situations that arbitrators might encounter during their career, namely: (A) the
partisan or biased arbitrator, (B) the disengaged arbitrator, (C) the unevenly distrib-
uted competence throughout the arbitrator panel, and (D) the arbitrator behaving
inappropriately (overbearing, bossy, antisocial, rude, etc.).

Before getting to the core of the subject, some general observations are necessary
to better understand the premises of the arbitrator’s duties.

First, it is crucial for arbitrators to be aware of their own duties towards the
parties. The arbitrator’s main and most significant obligation is to render an award that
is enforceable.1 This obligation encompasses: (1) the duty to resolve the parties’
dispute in a binding and definitive manner and in accordance with due process, (2) the
duty to conduct the arbitration in accordance with the parties’ arbitration agreement,
and (3) the duty to remain impartial and independent.

* Julie Spinelli is a partner at the dispute resolution firm Le 16 Law in Paris. She is qualified in
France and practises international arbitration as an arbitrator and as a counsel for her clients with
a particular focus on the energy, luxury, and hospitality sectors. Julie Spinelli would like to thank
Anaïs Leray and Emma Ruby for their valuable help with the research necessary for this chapter.

Michał Kocur is a partner at Kocur & Partners, a Polish boutique law firm specializing in
arbitration and litigation. He is qualified in Poland and England & Wales, practises as an arbitrator
and a counsel particularly in energy, construction, real estate, and post-M&A disputes.

The views and opinions set forth herein are the personal views or opinions of the authors;
they do not necessarily reflect views or opinions of the law firm with which they are associated.

1. Gary B. Born, Chapter 13: Rights and Duties of International Arbitrators (Updated February 2024),
in International Commercial Arbitration (3rd ed. 2021), §13.04[A][4].
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Second, as outlined below, there are different appointment mechanisms (party-
appointment, institutional appointment; appointment by the appointing authority) for
the arbitral tribunal members, which may impact the dynamics of the tribunal.

Third, an arbitrator being a part of a multi-member tribunal must participate
conscientiously in deliberations with the other members. This includes the obligation
to make oneself available for deliberations in a timely fashion, not to delay the arbitral
process by unduly protracting or obstructing the deliberations, and to participate
collegially in the drafting and reviewing of the award.2 The arbitral tribunal also has the
obligation not to disclose the content of the deliberations.3

A HOW TO WORK WITH A BIASED ARBITRATOR?

A problem in co-operation among the arbitrators arises when at least one of the
arbitrators appears biased.4 An arbitrator’s bias may take many forms. It may transpire
during deliberations when the arbitrator unreasonably defends the views and motions
of one party. It may also become evident in the course of a hearing or case management
conference when the arbitrator’s questions or comments make clear that he is not
neutral.

1 Spotting the Red Flags: Examples

Bias may be uneasy to ascertain, especially if it is expressed in a subtle way. In fact, in
most cases it will be impossible to say with certainty that an arbitrator is biased. There
is almost always an alternative explanation: the arbitrator expresses erroneous opin-
ions in good faith and only accidentally they are favourable to one party. If arbitrators
come from different jurisdictions, and notably if some of them come from common law
jurisdictions and others from civil law jurisdictions, the difficulty in ascertaining bias is
compounded by different assumptions as to how to interpret the law and contract.
Cultural differences may lead to divergence in opinions relating also to the interpreta-
tion of the facts of the matter. The views on what is reasonable and what reasoning is
correct may vary widely. This does not mean that the arbitrator should abstain from
analysing the arguments and behaviour of his or her co-arbitrators or that he or she
should turn a blind eye to their partisanship. It means, however, that in ascertaining
the bias of the co-arbitrators the arbitrator must use common sense and must tread
with a great deal of caution.

The party-appointed co-arbitrators must ensure that their appointing party is
granted a procedurally equal right to be heard and a fair hearing, and shall do their best
to make sure that both parties’ arguments are fully and seriously considered during the

2. Ibid.
3. Jérôme Ortscheidt & Christophe Seraglini, Droit de l’Arbitrage Interne et International 420 (2019),

para. 435.
4. For comprehensive analysis of bias, see William W. Park, Arbitrator Bias, 12 Transnational

Dispute Management Journal, pp. 1-83 (2015).

Julie Spinelli & Michał Kocur
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award-making phase. When performing these duties, party-appointed arbitrators must
nonetheless remain independent and impartial at all times.

Most often, the problem of a partisan arbitrator regards one or two party-
appointed arbitrators who want to make sure that the party that appointed them
prevails. Sometimes, the presiding arbitrator may be a partisan arbitrator. This may
happen in particular when there is an undisclosed relation between the presiding
arbitrator and a party or its counsel that unduly influences the arbitrator’s thinking and
actions.

2 Solutions for One Partisan Co-arbitrator

Starting with one partisan co-arbitrator, the task of handling such an arbitrator falls
mainly on the presiding arbitrator. Generally, the best course of action for the president
of the tribunal is to try to engage in discussion with the arbitrator suspected of bias and
to try to get to the bottom of his or her arguments. At the same time, the president
should engage with the other co-arbitrator, so that everyone has an equal opportunity
to have a say in the discussion. This should be done with the view to avoid personal
confrontation and requires certain diplomatic skills from the president.

At least two arguments favour this approach. First, this may help to establish
whether the arbitrator is in fact biased or whether his or her reasoning is sound and
only accidentally favours one party. Second, a rigorous exchange of arguments is the
only way to dissuade the arbitrator from taking unreasonable stances. Admittedly, it
will not dissuade all biased arbitrators and maybe not even a majority of them.
However, an intelligent arbitrator will realize that by pushing unreasonable arguments
he or she risks alienating the other members of the tribunal, and consequently he or she
may have a diminished influence on the outcome of the deliberations. Once the
arbitrator is considered by the other arbitrators as quasi-advocate of the party, his or
her credibility is shattered.

This strategy usually does not work with arbitrators who do not realize that they
have not analysed the case in sufficient depth. Also, it is not effective if the arbitrator
thinks that he or she can bully the other arbitrators into submission or at least into a
compromise. This can happen in particular if the biased arbitrator assumes that the
president will be inclined to look for a middle ground among the arbitrators’ views or
will try to avoid discord and a dissenting opinion at all costs. Finally, it does not work
with the arbitrator who does not care about appearing as reasonable and who is not as
interested in influencing the decision-making process of his/her colleagues as he/she is
interested in proving to the party who appointed him that he/she defended its position.
This is typically an arbitrator who – as soon as he or she realizes he or she is in minority
– starts outlining his/her dissenting opinion.

Another strategy for dealing with a biased arbitrator was put forward by Marc J.
Goldstein. He proposed that the presiding arbitrator – acting on his/her own initiative
or upon request of a co-arbitrator – report to the arbitral institution serious doubts
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about the arbitrator’s impartiality. The institution may then conduct its enquiry, and if
it agrees with the president’s report, it may revoke the biased arbitrator.5

The author’s main concern is the secrecy of deliberations, which may be
breached by the president’s reporting suspicion of bias. However, Marc J. Goldstein
concludes that the right to have a case decided by impartial arbitrators trumps secrecy
concerns:

The general principle of the secrecy of deliberations exists to protect the arbitrators
from undue pressures from the parties and the public, and surely not to facilitate
the concealment from the parties of an arbitrator’s partisanship.6

While we agree with that argument, we are not convinced by the overall
conclusion that the presiding arbitrator should report the doubts of partiality to the
arbitral institution. Ascertaining the existence of bias often requires detailed knowl-
edge of the case, both facts and law, as well as experience and good judgment. It is not
obvious that the presiding arbitrator always understands the case better than the
arbitrator he suspects of bias. Institutions are generally even less equipped to pass such
judgment.7 Also, the presiding arbitrator’s good faith in reporting the suspicions to the
institution may not be taken for granted. He or she may have ulterior motives in trying
to get rid of an arbitrator who does not agree with his/her arguments in the hope that
the new arbitrator will be more amenable to such arguments. Therefore, reporting the
suspicion of bias to have the arbitrator investigated and ultimately revoked is unwar-
ranted.

3 Solutions for Two Partisan Co-arbitrators

The president can be faced with not just one but two partisan arbitrators. This creates
different dynamics within the tribunal.

The two arbitrators’ positions will usually cancel each other out. Thus, generally,
there is no risk that the co-arbitrators will outvote the president. On the one hand, this
gives him the power to cast decisive votes. On the other hand, it puts him in a difficult
position as he will be ‘lonely’ on the tribunal: he will not be able to count on the earnest
exchange of arguments with the co-arbitrators whose views are preordained. The
presiding arbitrator will therefore need to figure out the answers to difficult questions
by oneself. In such a situation, the position of the presiding arbitrator can be compared
to a sole arbitrator who has to do all the analysis by oneself but unlike a sole arbitrator
the presiding arbitrator has to deal with uncooperative arbitrators who may be more of
a burden than help.

5. Marc J. Goldstein, Living (or Not) with the Partisan Arbitrator: Are There Limits to Deliberation
Secrecy?, 32 Arbitration International, pp. 599-600 (2016) https://doi.org/10.1093/arbint/aiw
013.

6. Ibid., p. 600.
7. Institutions generally reject claims that the arbitrators’ behaviour during arbitration is evidence of

bias. See Gary B. Born, Chapter 12: Selection, Challenge and Replacement of Arbitrators in
International (Updated February 2024), in International Commercial Arbitration (3rd ed. 2021),
§12.05[K].
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B HOW TO DEAL WITH AN INACTIVE, NON-RESPONSIVE OR
ABSENT ARBITRATOR?

There is a wide variety of reasons why an arbitrator may fail to participate in the
arbitral proceedings. These include circumstances or events independent of the
arbitrator’s will, such as illness, de jure or de facto impossibility to perform his or her
function. Other reasons may include intentional failure, mere negligence, or complete
disregard of the parties’ interest.8 This may concern indistinctly the presiding or a
party-appointed arbitrator.

When an arbitrator is silent and fails to act or does not participate in the
procedure, there are two principal ways to deal with it when a discussion with the
arbitrator concerned has not led anywhere:

– First, the arbitrator may be removed and replaced by another arbitrator.
– Second, the two remaining arbitrators may continue with the proceedings and

issue an award acting as a so-called truncated tribunal.9

1 Removal of an Arbitrator

Many institutional arbitration rules provide for the removal of an arbitrator who fails to
perform its duties and for the appointment of a substitute.10 This is usually done after
soliciting the views of the parties, the arbitrator concerned, and the other members of
the arbitral tribunal. Under certain arbitration laws, such as French law, an arbitrator
may only be removed with the unanimous consent of the parties.11 Where there is no
unanimous consent, the issue will be resolved by the institution itself or by the judge
acting in support of the arbitration (juge d’appui) in ad hoc proceedings.12 Replacement
may rest on subjective grounds (the arbitrator’s clear intention to impede the proce-
dure) or objective ones (i.e., the arbitrator’s non-responsiveness), but in any event, the
consequences of such a replacement are severe as under certain rules, the tribunal
might be required to repeat all the evidentiary phases of the arbitration.13

8. Howard M. Holtzmann et al., Working Group I: Preventing Delay and Disruption of Arbitration –
III Conduct by a Party- Appointed Arbitrator During the Arbitral Proceedings: Topic 7 – Failure by
a party- Appointed Arbitrator to Participate in the Arbitral Proceedings, in ICCA Congress Series
No. 5 (Stockholm 1990): Preventing Delay and Disruption of Arbitration/Effective Proceedings in
Construction Cases, ICCA Congress Series 254-255 (Albert Jan van den Berg ed., Volume 5, 1991).

9. Ibid.
10. See, for instance, Art. 15 ICC Rules.
11. Article 1458 French Code of Civil Procedure (FCPC).
12. Article 1456(3) FCPC.
13. Howard M. Holtzmann et al., Working Group I: Preventing Delay and Disruption of Arbitration

– III Conduct by a Party- Appointed Arbitrator During the Arbitral Proceedings: Topic 7 – Failure
by a Party- Appointed Arbitrator to Participate in the Arbitral Proceedings, in ICCA Congress
Series No. 5 (Stockholm 1990): Preventing Delay and Disruption of Arbitration / Effective
Proceedings in Construction Cases 255 (Albert Jan van den Berg ed., ICCA Congress Series,
Volume 5 1991).
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2 Proceeding as a Truncated Tribunal

In certain circumstances, the arbitration may be allowed to continue with a truncated
tribunal, if the institution or the appointing authority so decides.14 When assessing
whether to proceed with a truncated arbitral tribunal, the common factors that should
be considered are: (1) the stage of the arbitration, (2) the explanation given by the
failing arbitrator, (3) the possible effect on the recognition and enforcement of the
award to be rendered by the remaining arbitrators, and (4) such other matters
considered appropriate in the circumstances of the case (such as the time and costs
already incurred by the parties).15 For example:

– Under the Rules of Arbitration of the International Chamber of Commerce 2021
(ICC Rules), a truncated tribunal may be allowed to proceed after the closing
of the proceedings and taking into account the views of the remaining
arbitrators and of the parties and such other matters that the ICC Court may
consider appropriate in the circumstances.16 The main factor to be taken into
account with an award to be rendered by a truncated tribunal is whether it
would be enforceable. While such an award would be valid under French
law,17 it would, for instance, be subject to annulment and unenforceable in
Switzerland for violation of due process or lack of compliance with the parties’
agreement.18 Even if the choice to pursue the arbitration proceedings with a
truncated tribunal could be perceived as ‘controversial’ under the law of the
seat, it is still perceived as one of the most efficient ways to combat the
empty-chair strategy as it would allow the remaining arbitrators to comply
with their duty to conduct the arbitration efficiently and in a timely manner.

– Under the United Nations Commission on International Trade Law (UNCI-
TRAL) Model Law 1985 with amendments as adopted in 2006 (Model Law), if
an arbitrator fails to act or is de jure or de facto unable to perform his or her
function, he or she may be challenged.19 When the arbitrator is replaced, the
proceedings resume where the arbitrator who was replaced ceases to perform
his or her functions, unless the arbitral tribunal decides otherwise.20

14. Ibid., p. 258.
15. Rozanna Sternad Fackel, The Truncated Tribunal Doctrine, What Authority do Truncated

Tribunals Have to Proceed and Can They Render a Valid and Enforceable Award? 28-29 (UMEA
University 2019).

16. Article 15(5) ICC Rules.
17. According to the FCPC, an award may be rendered and the requirement for deliberation is

satisfied as long as each of the arbitrators was given the opportunity to participate in the
deliberations. In addition, if a minority of the arbitrators refuses to sign the award, the award
will mention it, but it will still have the same effect as if it had been signed by all arbitrators (see,
for instance, Art. 1480 FCPC).

18. Rozanna Sternad Fackel, The Truncated Tribunal Doctrine, What Authority do Truncated
Tribunals Have to Proceed and Can They Render a Valid and Enforceable Award? 46-47 (UMEA
University 2019). See Swiss Supreme Court, Ivan Milutinovic PIM v. Deutsche Babcock AG, Urteil
der I. Zivilabteilung vom 30. April 1991 i.S. Gesellschaft X. c. Y. AG, BGE 117 Ia 166.

19. Articles 12-13 Model Law.
20. Article 15 Model Law.
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3 Other Considerations

In addition to or as an alternative to the two ways described above, the arbitrator who
fails to perform his or her duties satisfactorily may lose his or her right to remunera-
tion.21

One of the arbitrator’s basic contractual rights is the entitlement to a fee for his or
her services in resolving the parties’ dispute. Under many legal systems and arbitral
institution rules, an arbitrator who fails to perform his or her duties would be liable to
forfeit or reimburse the arbitrator’s fees.22

C DIFFERENCES IN COMPETENCE/EXPERTISE OF ARBITRATORS

Not all arbitrators are equally competent to decide the cases. Some may have more
experience in handling arbitral proceedings than others. Some may have technical or
scientific expertise which their colleagues may lack. In international cases, some
arbitrators may be qualified in jurisdictions, the laws of which govern the merits of the
dispute, while others may be unfamiliar with the governing law. These differences may
have no consequences in terms of how arbitrators work with each other, but they may
also play out in various ways.

First, if one arbitrator is more ‘competent’, the other two may defer to him or her.
Such arbitrator might become an unofficial internal ‘expert’ within the tribunal, telling
his/her colleagues whether the positions expressed by the parties or their experts
within the area of his/her expertise are right or wrong. To achieve such position, the
arbitrator in question must not only have superior knowledge or experience but also
must use it wisely and always be frank and open with his/her colleagues. If they
suspect that he/she is biased or has misled them, his/her authority will wane or
disappear completely, and his/her colleagues instead of asking for an opinion will try
to form their opinions on their own.

Second, two arbitrators may have similar competence that is superior to the
competence of their third colleagues. If they agree, they will obviously decide the
outcome irrespective of the third arbitrator’s opinion. If they do not, their colleague
who is the least competent of the three arbitrators will call the shots. The best they can
do is to try to convince him who is right. In such case, the outcome of the deliberations
might depend more on the charm of individual arbitrators and their ability to sway the
opinion of other people than the logic or content of their arguments.

D HOW TO DEAL WITH A BOSSY ARBITRATOR OR OTHER
INAPPROPRIATE BEHAVIOUR?

During the course of the arbitration, co-arbitrators are inevitably required to interact
with one another. To facilitate productive discussions, it is advisable for arbitrators to

21. Gary B. Born, Chapter 13: Rights and Duties of International Arbitrators (Updated February
2024), in International Commercial Arbitration (3rd ed. 2021), §13.05[B].

22. Ibid.
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meet in person as early as possible and establish a positive rapport among themselves.
The responsibility of initiating such meetings primarily falls on the presiding arbitrator,
who should create a comfortable atmosphere conducive to fostering personal relation-
ships among the tribunal members before embarking on any challenging discussions
related to the case’s merits.23 Prioritizing the development of a respectful connection
among those involved, while keeping the focus on the issues to be resolved, is essential
throughout the arbitration process. The tribunal members should seize every oppor-
tunity to promote a sense of unity at all stages of the proceedings. The more familiar the
arbitrators become with one another, the smoother their deliberations will proceed,
reducing the likelihood of miscommunication or conflicts among tribunal members.24

However, how should one respond to inappropriate behaviour? While it may be
instinctive, the co-arbitrator from the opposing side should remain impartial and
refrain from mimicking such misconduct. As reported by Siegfried H. Elsing &
Alexander Shchavelev, one prominent arbitrator suggests that party-appointed arbitra-
tors should aim to cultivate goodwill with the presiding arbitrator.25 In most cases, a
discreet word to the chairperson is an appropriate step that generally suffices to protect
the integrity of the proceedings. Therefore, the primary focus should be on maintaining
proper decorum and tact in all interactions with the misbehaved arbitrator, and the rest
of the tribunal should ensure the efficient progress of arbitration proceedings.

In any event, if confronted with an overbearing presiding arbitrator or a dominant
party-appointed arbitrator, it is improper for the arbitrator to unilaterally communicate
their concerns to the appointing party.26 Disclosing internal information to the appoint-
ing party poses a significant risk to the integrity of the arbitration process27 and should
never occur.

23. Hans M. Savola, Chapter 3: How Do Tribunals Deliberate? A Guide to Effective Arbitral
Decision-Making in International Arbitration, in Stockholm Arbitration Yearbook 2021, Stock-
holm Arbitration Yearbook Series (Axel Calissendorff & Patrik Schöldström eds, Volume 3,
2021), §3.03[A].

24. Ibid.
25. Siegfried H. Elsing & Alexander Shchavelev, Chapter 8: The Role of Party-Appointed Arbitrators,

in The Powers and Duties of an Arbitrator: Liber Amicorum Pierre A.Karrer (Patricia L.
Shaughnessy & Sherlin Tung eds, 2017), §8.04 [D].

26. Ibid.
27. Ibid.
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